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  21.3.2017                                                                                            G.R. Case No.233/2014 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                           

       G.R. Case No.233/2014 

                        (U/S-420/406 of I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Sishu Kanta Bhumiz 

    S/o Late Fagu Bhumiz 

    R/o Dimakuchi 

    P.S. Dimakuchi 

    Dist. Udalguri, BTAD::Assam 

       ---------Accused person 

 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, Ld. Asstt. P.P.  

Advocate for the accused: Mr. T. Boro 

Evidence recorded on: 15.6.15/10.7.15/26.8.16/13.10.16/19.11.16 

Argument heard on: 21.2.2017 

Judgment delivered on: 21.3.2017 
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Judgment relied on by the prosecution: 

2012(3) GLT 628 in Pradip Kumar Sarawagi & Ors., Petitioners-Vs-Dipti Gogoi, 

Opposite Party  

 

JUDGMENT 

1. The prosecution case in brief is that on 31.12.2008 accused Sishu Kanta 

Bhumiz kept 12 Bighas of paddy land on mortgage with informant Smti. 

Marcha Dhan under Touzi Dag No.94 at a consideration price of Rs.60,000/-

(Rupees Sixty Thousand). It was agreed between the parties that the accused 

would give 5 mouns of paddy per bigha of land to the informant and on 

repayment of Rs.60,000/-(Rupees Sixty Thousand) the land would become 

free from mortgage. In this regard a written undertaking was also executed 

by the accused. It is alleged that the accused gave crop produce for the first 

year but from the second year onwards he stopped giving the crop produce to 

the informant and also has not returned Rs.60,000/-(Rupees Sixty Thousand) 

till the time of writing the ejahar. Moreover, she could learn from special 

source that the land does not belong to the accused. 

2. To that effect the informant lodged an FIR before the O/C, Dimakuchi P.S.  On 

receipt of the same Dimakuchi P.S. Case No.26/14, U/S-406/420 of IPC was 

registered and duly investigated. On after completion of investigation the I/O 

found sufficient material against the accused under the said sections of law 

and submitted charge sheet accordingly. Hence, this case.  

3. When the accused appeared copies of relevant documents were furnished to 

him as per Section-207 of CrPC. Then, after hearing both sides on the point of 

charges my learned predecessor framed a formal charge against the accused 

U/S-406/420 of IPC. Thereafter, the particulars of charges under the said 

sections of law were read over and explained to which he pleaded not guilty 

and claimed to be tried. Thus, the case proceeded for trial.  

4. It is pertinent to mention here that though as per record my learned 

predecessor framed the charges on 29.04.2015 but the filled up charge form 
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could not be found in the record. Therefore, after hearing both sides the 

defect was rectified on 21.2.2017 and this court filled up the charge form. 

5. POINTS FOR DETERMINATION: 

(1) Whether, on 31.12.2008 accused Sishu Kanta Bhumiz 

dishonestly induced informant Smti. Marcha Dhan to pay 

Rs.60,000/-(Rupees Sixty Thousand) only as consideration 

price of mortgage in respect of 12 Bighas of Touzi land under 

Touzi Dag No.94 and agreed to give 5 mouns of paddy per 

bigha of land per year but subsequently failed to keep his 

promise after giving first year’s crop and thereby committed an 

offence of criminal breach of trust punishable under Section-

406 of the Indian penal code; and within my cognizance? 

(2) Whether, on or about the same day, time and place the 

accused cheated the informant by dishonestly inducing her to 

deliver Rs.60,000/-(Rupees Sixty Thousand) only as 

consideration price of mortgage and thereby committed an 

offence punishable under Section-420 of the Indian penal 

code; and within my cognizance? 

6. The prosecution side examined as many as 7 (seven) PWs including the I/O 

and exhibited certain documents relating to the case. Except PW-6 all other 

prosecution witnesses were cross-examined by the defence. Thereafter, the 

prosecution evidence was closed. After closure of prosecution evidence 

statement of the accused U/S-313 CrPC was recorded wherein he pleaded 

total denial. However, the accused declined to adduce defence evidence and 

accordingly the stage of DWs was closed.  

7. I have heard arguments from learned APP Mr. D. Dahal for the prosecution 

and learned Mr. T. Boro on behalf of the accused. During argument learned 

Mr. Dahal submitted that though apparently there was no oblique intention 

on the part of the accused, but his subsequent conduct clearly proves his 

malafide intention. Therefore, it is submitted that the prosecution has been 

able to prove the guilt of the accused beyond all reasonable doubt and 
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accordingly prays for his punishment in accordance with law. In support of his 

submission he relied on 2012(3) GLT 628 (Supra). 

8. Contrary to the submission of learned Mr. Dahal, learned advocate of the 

accused Mr. T. Boro submitted that the accused admitted the contract. 

According to him there was no mala fide intention on the part of the accused 

at the time of entering into the contract. He also submitted that the dispute 

between the parties is purely civil in nature. He added that when there is an 

agreement existing between the parties, there cannot be any “entrustment” of 

property in the name of the accused. In view of above, it is submitted that the 

prosecution has miserably failed to establish the guilt of the accused and 

accordingly prays for his acquittal from the charges in this case.  

9. I have minutely gone through the evidence on record. I have also given due 

consideration to the rival submissions of both the learned advocates. The 

relevant provisions of law in question are also closely studied by me. Before 

going to elaborate discussion on the merit and demerits of the prosecution 

case it is worth mentioning that the facts and circumstances of the case relied 

on by the prosecution reported in 2012(3) GLT 628(Supra) is completely 

different from the present case at hand. Therefore, with all due respect to the 

honorable High Court I am not inclined to rely on the decision of that case in 

deciding the fate of the present case. Now, let me discuss the evidence of the 

prosecution in detail.     

DISCUSSION, DECISION AND REASONS THEREOF: 

10.  In her evidence PW-1/informant deposed that she has filed the case against 

accused Sishu Kanta Bhumiz. She stated that 5-6 years before the accused 

gave 12 Bighas of land on mortgage to them and accordingly they paid 

Rs.60,000/- (Rupees Sixty Thousand). She also stated that the accused was to 

give 2400 kilograms of Paddy per year to them. According to her in the first 

year he paid Rs.10,000/- (Rupees Ten Thousand) and 720 kilograms of Paddy 

but since then till the date of giving evidence before the court he has not paid 

anything. So, she lodged Ext.1 FIR against accused. Ext.1 (1) is her signature. 

11.  In cross-examination she admitted having executed a mortgage deed with 

the accused and that in the first year he paid Rs.10,000/-(Rupees Ten 
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Thousand) and 720 kilograms of Paddy as per terms. She denied that the 

accused did not take any money from them; that he has not cheated them; 

that he abused them in slang language at his house and that she has deposed 

falsely. The witness could not recollect the denominations of notes paid to the 

accused. She admitted having not mentioned the dates and time in her ejahar 

regarding visiting the house of the accused seeking for money and 

consideration as per terms. She admitted having not mentioned the reasons 

for delay in the ejahar.  

12.  In his evidence PW-2, who is the father of PW-1, deposed similar facts as has 

been stated by PW-1 in her examination-in-Chief. He added that they 

approached the accused on several times and asked him to follow the terms 

but he avoided them on every occasion. According to him the mortgage deed 

was seized by police and he put his thumb impression in the seizure list. 

13.  In cross-examination he stated that he could not say the date of payment of 

Rs.60,000/-(Rupees Sixty Thousand). He also stated that he put his thumb 

impression in the seizure list at the police station. According to him the 

mortgage deed was drafted by the accused himself. The witness could not 

recollect the dates of visiting the house of the accused asking him to refund 

the money and to follow the terms. He denied that the accused did not 

execute any deed and that they also did not pay any amount and that he has 

deposed false evidence. 

14.  In his evidence PW-3 deposed that he knows the informant and the accused 

person. He stated that the accused took Rs.60,000/-(Rupees Sixty Thousand) 

from the father of the informant showing his cultivable land in the year, 2008 

and agreed to give 1(one) moun of Paddy for every Rs.1,000/-(Rupees One 

Thousand). He stated that in the year, 2008 the accused gave 18 mouns of 

Paddy and in the year 2009 paid Rs.10,000/-(Rupees Ten Thousand) but 

thereafter he has not paid anything. He stated that at the time of monetary 

transaction she was present as a witness. 

15.  In cross-examination he stated that the money was given in the house of the 

accused. He stated that the denominations of the notes were all Rs.100/-. He 

admitted having not gone with Bhadowa Dhan to ask for the money from the 

accused. He expressed ignorance if they took money from the accused. He 
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denied having no knowledge regarding the nature of the deed executed; that 

the accused did not take any money from Bhadowa Dhan and that he has 

deposed falsely. 

16.  In his evidence PW-4 deposed that he knows the informant and accused 

person. He stated that on 31.12.2008 the accused took Rs.60,000/-(Rupees 

Sixty Thousand) from informant Marcha Dhan by keeping his land on 

mortgage with undertaking that he would give 60 mouns of Paddy per year. 

However, the accused did not keep his words and for that the present case 

has been filed. According to him in the year 2009 some Paddy was given and 

in the following year Rs.10,000/-(Rupees Ten Thousand) was paid but 

thereafter the accused did not keep his words.  

17.  In cross-examination he expressed ignorance if Marcha Dhan had brought 

money from the accused. He denied having no knowledge about the monetary 

transaction and that in order to give harassment to the accused the present 

case has been filed. 

18.  In his evidence PW-5 (wrongly typed as PW-6) deposed that on 28.3.14 he 

had been serving as Manager of Tangla FCI. On that day, on police requisition 

vide Dimakuchi P.S. Case No.26/14 he submitted a report regarding the 

support price of different varieties of Paddy with effect from 2008-09 to 2013-

14. Ext.3 is the police requisition, Ext.3(1) is the pricelist given by him and 

Ext.3(2) is his signature. The witness was declined to be cross-examined and 

hence the testimony of his evidence in his examination-in-Chief remained 

uncontroverted. 

19.  In his evidence PW-6 (wrongly typed as PW-7) deposed that on 26.3.14 he 

was posted as O/C, Dimakuchi P.S. On that day one Smti. Marsha Dhan 

lodged an FIR at Dimakuchi P.S. and on the basis of the FIR he registered 

Dimakuchi P.S. Case No.26/14, U/S-406/420 of IPC. Ext.1 is the FIR and 

Ext.1(2) is his signature with note. Thereafter, he entrusted the case to ASI 

Turan Chandra Nath for investigation and after doing his part handed over the 

C/D. On 23.07.14 the O/C endorsed the case in his name for investigation. On 

receipt of the C/D he went through the same and found that the amount was 

to be ascertained in respect of the Paddy. Later on, he submitted one 

requisition to the Manager of FCI, Tangla for getting the information regarding 
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the price of Aijong rice. Accordingly, on the basis of his requisition information 

was furnished in respect of misappropriated Aijong rice. He also stated that he 

calculated the amount which is to be paid to the complainant by the accused 

person and found that Rs.1,69,040/-(Rupees One Lac Sixty Nine Thousand 

and Forty) only would have to be paid by the accused to the complainant. 

Later on, he submitted the charge sheet of the case vide Charge sheet 

No.16/14 dated 31.03.14 against the accused U/S-406/420 of IPC. Ext.4 is the 

charge sheet and Ext.4(1) is his signature.  

20.  In cross-examination he admitted that he did not record the statements of 

the witnesses U/S-161 Cr.P.C. and also did not seize any documents in 

connection with this case. 

21.  In his evidence PW-7 (wrongly typed as PW-8) deposed that on 26.3.2014 he 

had been posted at Dimakuchi P.S. as an A.S.I. of Assam Police. On that day 

informant Smti. Marcha Dhan lodged an FIR which was registered as 

Dimakuchi P.S. Case No.26/14, U/S-406/420 of IPC. After registering the case 

the O/C endorsed the case to him for investigation. He stated that he found 

the informant at the P.S. along with some witnesses and accordingly he 

recorded their statement U/S-161 Cr.P.C. Then he visited the P.O., drew 

sketch map and recorded statement of other witnesses U/S-161 Cr.P.C. He 

found the accused in his residence and brought him to the P.S. and 

interrogated him. His statement was recorded and finding sufficient material 

the accused was arrested and forwarded to the Court on the following day. He 

also stated that the father of informant Bhadowa Dhan handed over a 

Mortgage deed executed at a consideration amount of Rs.60,000/-(Rupees 

Sixty Thousand) in respect of land measuring 12 Bighas. The deed was seized 

in connection with this case vide MR No.21/14 and then handed over the 

same to Bhadowa Dhan. Ext.5 is the sketch map of the P.O. Ext.5(1) is his 

signature. Ext.6 is the seizure list and Ext.6(1) is his signature. Then, after 

completing his part of investigation handed over the case diary to the O/C, 

who subsequently submitted the charge sheet.   

22.  In cross-examination he stated that he has not mentioned in the seizure list 

that the consideration amount of transaction was Rs.60,000/-(Rupees Sixty 

Thousand) and the quantum of land was 12 Bighas. He stated that the 
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transaction was made in the year, 2008 and the case was filed in the year, 

2014. There is no explanation in the FIR regarding delay in filing the same. He 

denied that the accused did not commit any offence and that he did not 

properly investigate the case. 

23.  I have very minutely scrutinised the evidence on record. Before going for 

elaborate discussion on the merits and demerits of the prosecution case it is 

felt necessary to reproduce what is “criminal breach of trust” and what is 

“cheating” as defined U/S-405 and U/S-415 of IPC.  

405. Criminal breach of trust.—Whoever, being in any 

manner entrusted with property, or with any dominion 

over property, dishonestly misappropriates or converts to 

his own use that property, or dishonestly uses or disposes 

of that property in violation of any direction of law 

prescribing the mode in which such trust is to be 

discharged, or of any legal contract, express or implied, 

which he has made touching the discharge of such trust, 

or wilfully suffers any other person so to do, commits 

“criminal breach of trust.” 

415. Cheating.—Whoever, by deceiving any person, 

fraudulently or dishonestly induces the person so deceived 

to deliver any property to any person, or to consent that 

any person shall retain any property or intentionally 

induces the person so deceived to do or omit to do 

anything which he would not do or omit if he was not so 

deceived, and which act or omission causes or is likely to 

cause damage or harm to that person in body, mind, 

reputation or property, is said to “cheat.” 

Explanation.—A dishonest concealment of facts is a 

deception within the meaning of this section. 

24.  Now, on close scrutiny of the evidence on record it is evident that the 

accused mortgaged 12 Bighas of land at a consideration price of Rs.60,000/-

(Rupees Sixty Thousand) to the informant. Ext.6 seizure list corroborates this 
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fact. The allegation against the accused is that he undertook to give 5 mouns 

of Paddy per Bigha of land to the informant every year, which he failed. In her 

cross-examination PW-1 admitted that the accused paid Rs.10,000/-(Rupees 

Ten Thousand) and 720 kilograms of Paddy in the first year and subsequently 

stopped paying anything. From the evidence of PW-1 and the stand taken by 

the defence at the time of cross-examination of the witnesses, it is also clear 

that the accused executed the mortgage deed. At the time of argument 

learned defence counsel Mr. Boro also admitted the existence of the 

mortgage deed. Thus, I hold that no further discussion is required with 

regards to the fact that the accused mortgaged his land as aforesaid. 

25.  There is no iota of evidence which goes to show that at the time of executing 

the mortgage deed the accused had any oblique intention towards committing 

any breach of trust and to cheat the informant. From the admission of PW-1 

that the accused repaid Rs.10,000/-(Rupees Ten Thousand) and 720 

kilograms of Paddy in the first year the intention of the accused was clear that 

he was obeying the terms and conditions contained in the mortgage deed. At 

the time of cross-examination of the prosecution witnesses no ground for 

inability to keep his promise succeeding to the first year has been taken by 

the defence. Instead plea has been taken that no such mortgage deed was 

executed by him. However, this stand is proved to be self-contradictory when 

PW-1 was suggested that they abused the accused person in slang language 

at his home. If there was no transaction between the accused and the 

informant then he would have reacted to the abuse meted to him by the 

informant and her father. However, no such evidence has been lead or 

extracted facts by cross-examining the prosecution witnesses from which it 

can be perceived that he did so. 

26.  Now, in his statement of defence recorded U/S-313 Cr.P.C. the accused took 

the plea that he failed to keep his promise due to suffering heavy losses due 

to flood havoc. Since, no such plea was taken at the time of cross-

examination of the prosecution witnesses, therefore, the burden to prove this 

fact rested heavily upon the accused person. But, in order to prove the 

aforesaid fact no evidence has been lead. Therefore, this plea of the accused 

cannot be given weightage to his advantage. However, only because of that it 

cannot be said that the case of the prosecution has been established. 
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Because, it is the cardinal principle of criminal law that in order to prove the 

guilt of the accused the prosecution has to prove the case against him beyond 

all reasonable doubt. 

27.  As a matter of fact the dispute relating to “mortgage” is a subject to be 

determined by a civil court. There is allegation against the accused regarding 

nonperformance of the terms of the mortgage deed. However, there is no 

allegation in the FIR that at the time of executing the deed the accused had 

criminal intention to cheat and misappropriate the money of the informant. In 

their evidence PW-1 and PW-2 also did not say anything in that line. Rather, 

the prosecution heavily relied in the conduct of the accused due to his failure 

to pay the Paddy from the second year onwards.  

28.  There is also no timeframe, mentioned in the FIR, within which period the 

accused would have to repay the consideration price of the mortgage 

amounting to Rs.60,000/-(Rupees Sixty Thousand) in order to free his land. 

Most interestingly, neither in the FIR nor in the evidence of the material 

witnesses, PW-1 and PW-2 stated anything regarding liability of the accused 

under law for inability to perform his part. Since, the prosecution has not 

exhibited the mortgage deed, therefore, this court is not in a position to 

presume anything in that aspect of the matter. Due to aforesaid discrepancies 

in the prosecution case, I hold that the evidence is lacking in order to make 

the accused liable under criminal law. Contrary to that, upon consideration of 

entire facts and circumstances of the case and the evidence lead in support of 

it, it cannot be denied that there is no civil liability to be performed by the 

accused as per terms of the mortgage deed. In my considered opinion the 

dispute existing between the parties is purely civil in nature and the informant 

can get proper remedy by filing a civil suit in a proper forum. 

29.  In view of above discussion, I have come to a conclusion that the prosecution 

has failed to establish the guilt of the accused. Accordingly, he is liable to be 

acquitted from all the charges in this case. 
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ORDER 

 Accused Sishu Kanta Bhumiz is acquitted from this case and set at liberty 

forthwith. His bailor is discharged from further liabilities in the case. However, 

the bail bond submitted on behalf of the accused shall remain in force in view of 

the spirit of Seciton-437 A of CrPC.  

 The case is accordingly disposed off.  

Given under my hand and the seal of this Court on this the 21st day of 

March, 2017 at Udalguri, BTAD:: Assam. 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.              Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM       
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. PW-1—Smti. Marsha Dhan 

ii. PW-2—Sri Bhodowa Dhan 

iii. PW-3—Sri Moriyanus Lakra 

iv. PW-4—Sri Silbanush Orang 

v. PW-5—Sri Krishna Kanta Barman(wrongly typed as PW-6) 

vi. PW-6—S.I. Durga Kingkor Sarmah(wrongly typed as PW-7) 

vii. PW-7—A.S.I. Turan Ch. Nath (wrongly typed as PW-8) 

 

2. DEFENCE WITNESSES:--NIL— 

 

3. PROSECUTION EXHIBITS: 

i. Ext.1------FIR 

ii. Ext.1(1)—Signature of PW-1 in Ext.1 

iii. Ext.1(2)---Signature of PW-6 in Ext.1 

iv. Ext.2-------Village headman’s certificate 

v. Ext.2(1)---Village headman’s signature 

vi. Ext.3-------Police requisition 

vii. Ext.3(1)---Price list 

viii. Ext.3(2)---Signature of PW-5 in Ext.3 

ix. Ext.4------Charge sheet 

x. Ext.4(1)—Signature of PW-6 in Ext.4 
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xi. Ext.5------Sketch map of the P.O. 

xii. Ext.5(1)---Signature of PW-7 in Ext.5 

xiii. Ext.6-------Seizure list 

xiv. Ext.6(1)----Signature of PW-7 in Ext.6 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM          


